
BEFORE THE ILLINOIS POLLUTION CONTROL ~

RICHARD KARLOCK, ) JUN 032005

STATE OF ILLINOISPetitioner, ) Pollution Control Board
) PCBNo. 05-127

vs. ) (USTAppeal)

)
ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )
PETITIONER’SRESPONSETOILLINOIS ENVIRONMENTAL

PROTECTIONAGENCY’S MOTION FOR SUMMARY JUDGMENT

COMESNOW thePetitioner,RichardKarlock (hereinafter“Petitioner”),

by his attorneys,Harrington& Tock,and,for his responseto theIllinois

EnvironmentalProtectionAgency’sMotion for SummaryJudgment,statesas

follows:

TheIllinois EnvironmentalProtectionAgency’s(“IEPA”) Motion for

SummaryJudgmentsetsforth two issuesregardingits rejectionof the

Petitioner’sApplicationfor Reimbursementof SiteInvestigationActivities. Each

of thosetwo issueswill beaddressedseparateby thePetitioner:

(1) Is theIEPA correctin withholding approvalofreimbursement

of costsrelatedto siteinvestigationactivitiesif a SICRhasnotyetbeen

approved?

Thereis no factualdisputethatthePetitionerhadnotcompleteda Site

InvestigationCompletionReport(“SICR”) atthe time it madeapplicationfor

partialpaymentof siteinvestigationwork performedby thePetitioner.
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Althoughpartialpaymentis specificallyauthorizedby statute(415ILCS 5/57.8),

theJEPAchoseto notaddressthatspecificauthorizationin its Motion for

SummaryJudgment.Instead,theIEPA choseto rely uponaprovisionof the

Illinois AdministrativeCode(35 Ill.Admin.Code732.601(h))thatappliesto only

siteclassification,notsite investigation.TheIEPA acknowledgedin its Motion

thatthereis no specificprovisionin theIllinois AdministrativeCodethat

requiresa SICRasaprerequisiteto theJEPAreimbursinganownerfor costs

incurredin preparationof thatSICR. (“...thereisno doubtthatSection

732.601(h)doesnotstrictly apply,sincethePetitionerperfo~edsite

investigationactivities,notsiteclassificationactivities.” IEPABrief atpage5.)

TheIEPA thenmadetheremarkableconclusionthat“In theabsenceof

anycorrespondingoranalogousregulationconcerningapprovalof site

investigationcostsprior to theapprovalof a SICR, it is acceptablefor theJEPAto

handlesuchrequestsfor paymentin amannerconsistentwith thepreviously

usedmethodundersiteclassification.”(IEPA Brief at5-6.) The IEPAfailed to

stateanyauthorizationto supportits conclusionthatit is “acceptable”for the

IEPA to unilaterallyexpandthespecificprovisionsof theIllinois Administrative

Codeapplicableto siteclassificationsto applythatsamerule andrestrictionto

siteinvestigations.This is aparticularlyegregiousjustificationfor denyingthe

Petitioner’sApplicationfor Reimbursementin light of thespecificstatutory

authorityfoundin Section57.8of theAct authorizingpartialpaymentby the

IEPAfor suchwork. TheIEPA hasno authorityto createits ownrulesand
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therebyrejectanapplicationfor partialpaymentof siteinvestigationwork. Only

theIllinois PollutionControlBoard,nottheIEPA, is authorizedto adoptsuch

rulesandregulations.

TheIEPA’s relianceuponSection57.7(a)(5)of theAct (415ILCS

5/57.7(a)(5))providesno supportfor theIEPA’s denialof thePetitioner’s

reimbursementrequest.Section57.7(a)(5)simply statestherequirementthata

SICRmustbe submittedto the IEPAwithin 30 daysof completingthatreport.

Thereisabsolutelynothingcontainedin thestatutethatrequiresthesubmission

of a SICRprior to any reimbursementof siteinvestigationexpenses.Withouta

specificrule adoptedby theIllinois PollutionControlBoardauthorizingor

directingtheIEPAto makeno reimbursementof anysite investigationexpenses

unlessanduntil aSICRis submitted,theIEPA hasno authorityto denya request

for partialpaymentof thoseexpensesincurredin thecourseof asite

investigation.

(2) ThePetitionerfailed to timely providethepropercertification

form.

In seekingsummaryjudgment,theIEPAalsoreliesuponthefactthatthe

Petitionerfailedto submittheproperowner/operatorbilling certificationform

whenthePetitionwasfiled onSeptember16, 2004. ThePetitionerdoesnotdeny

thatit failed to originally file thepropercertificationform, butdeniesthatsuch

failurenow providestheIEPA with groundsfor summaryjudgment. It is clear

from readingAttachmentA to theIEPA’s letterof December10, 2004

3



(Petitioner’sExhibit 2) thattherejectionof thePetitioner’sreimbursement

requestwasbasedsolelyuponthefailureof thePetitionerto submita SICR.

S AlthoughAttachmentA containsa referenceto thefactthattheclaimwas

missingtheOwner/OperatorBilling CertificationForm,it is statedin suchaway

asto indicatethattheIEPA wassimply bringingthisfactto theattentionof the

Petitionerandevenincludedaproperformfor thePetitionerto complete.

Thereisno indicationwhatsoeverthatthePetitioner’sApplicationfor

Reimbursementwould havebeenrejectedby theIEPA solely for thereasonof

nothavingthepropercertificationform. This interpretationis supportedby

Petitioner’sExhibit 3 whichconsistsof acoverletterfrom HDCEngineeringLLC

(Petitioner’sengineers)to Nikki Weller of theIEPAdatedJanuary4, 2005. That

letterstatesasfollows: “Perour conversation,enclosedis thebilling certification

for thereimbursementpackagefor thereferencedsite.” It is apparentfrom that

coverletterthattheIEPAhadagreedto acceptthecompletedOwner/Operator

Billing CertificationFormthathadbeensentby theIEPAto HDCwith the

IEPA’s letterof December10, 2004. (TheDecember10, 2004lettershowsthata

copywassentto HDC.) Thereis neitherastatutenor aregulationthat

prohibitedtheIEPA from acceptingfrom HDC thecompletedOwner/Operator

Billing CertificationFormaftertheIEPA sentits letterof December10, 2004. If

absenceof theproperform weretheonly reasonfor theIEPA to rejectthe

original application,theIEPA would havereversedthatdecisionuponits

approvalof theBilling CertificationForm. ThatBilling CertificationFormand
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theHDCcoverletterdatedJanuary4, 2005arepartof theAdministrativeRecord

andshouldbeconsideredby theIllinois PollutionControlBoardwhenruling on

thecrossmotionsfor summaryjudgmentin thismatter.

CONCLUSION:

For theforegoingreasons,theIEPA’s Motion for SummaryJudgment

mustbedenied.

RICHARD KARLOCK,

Petitioner,

By:Q~LJ/~

Tock

Dated: June1, 2005

JeffreyW. Tock
Harrington& Tock
201 W. SpringfieldAve., Suite601
P.O.Box 1550
Champaign,Illinois 61824-1550
Telephone:(217) 352-4167
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

RICHARD KARLOCK, )
)

Petitioner, )
) PCBNo. 05-127

vs. ) (USTAppeal)
S )~

ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

S NOTICE OF FILING

TO: JohnKim, Esq.
Division of LegalCounsel
Illinois EnvironmentalProtectionAgency
1021 N. GrandAvenueEast

• P.O.Box 19276
Springfield,IL 62764-9276

PLEASETAKE NOTICE thatI havetodayfiled with theOffice of the
Clerkof theIllinois PollutionControlBoardanoriginal andtencopiesof
Petitioner’sResponseto Illinois EnvironmentalProtectionAgency’sMotion for
SummaryJudgment,copiesof whichareherewithserveduponyou.

RICHARD KARLOCK,
Petitioner,

By:~~

Dated: June1, 2005

JeffreyW. Tock
Harrington& Tock
201 W. SpringfieldAve., Suite601
P.O. Box 1550
Champaign,Illinois 61824-1550
Telephone:(217) 352-4167
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CERTIFICATE OF SERVICE

I, JeffreyW. Tock,theundersigned,certifythatI did onJune1, 2005,send
viaFirstClassMail, with postagethereonfully prepaid,by depositingin a
UnitedStatesPostOffice Box a trueandcorrectcopy of theattachedPetitioner’s
Responseto Illinois EnvironmentalProtectionAgency’sMotion for Summary
Judgmentupon:

JohnKim, Esq.
Division of LegalCounsel
Illinois EnvironmentalProtectionAgency
1021N. GrandAvenueEast
P.O.Box 19276
Springfield,IL 62764-9276

andtheoriginalandtencopiesby FirstClassMail with postagethereonfully
prepaidof thesameforegoinginstrument:

Ms. DorothyGunn
Clerkof theBoard
Illinois PollutionControlBoard
100W. RandolphStreet
Suite11-500
Chicago,IL 60601

A copy wasalsosentby FirstClassMail with postagethereonfully prepaid

CarolWebb
HearingOfficer
Illinois PollutionControlBoard
1021N. GrandAvenue
P.O.Box 19274

~

/ /J~f~fe~W.

vlb/Complain.jef/HDC/Karlock-ResponseMSJ
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